Précis of the judgement of the Constitutional Tribunal of 18 February 2009, Kp 3/08.
Headnotes:

The right to trial is composed of the right to access to court, the right to an adequate
court procedure, the right to a court decision and the right to an adequate régime and standing of
organs issuing court decisions.

The prolixity of legal proceedings occurs only if the inactivity of a legal organ is unjusti-
fied. In addition to the length of the proceedings, several other factors should be taken into ac-
count, such as the complexity of the case, its importance for the claimant, or his or her behav-
iouf.

Removing eventual doubts relating to the interpretation or the scope of binding force of
EU law at an early stage of the proceedings could additionally strengthen the legal standing of the
accused or of the victim.

Summary:
1. The facts.

The abstract review, initiated by the President of the Republic, challenged the conformity of Arti-
cle 1 of the Act of 10" July 2008 — the Act on authorisation of the President of the Republic of
Poland to accept the jurisdiction of the Court of Justice of the European Communities under
Article 35.2 of the Treaty on the European Union, Journal of Laws 2009, no. 33, item 253 (here-
inafter: the Act), with Article 45.1 of the Constitution.

The President did not question the constitutionality of himself having the right to declare the
acceptance of the jurisdiction of the Court, but rather the unconstitutionality of every common
court having the possibility to address a prejudicial question to the Court. In his opinion, this
might lead to an infringement of Article 45.1 of the Constitution, i.a. because of a “widespread
practice” of addressing prejudicial questions under Article 234 of the Treaty Establishing the
European Community; because of the strict formal requirements of lodging a prejudicial ques-
tion, and because of a long average time of processing a prejudicial question by the Court.

A member state acquires the competence to accept the jurisdiction of the Court, ratifying the
Treaty. Until the day the judgement has been issued, 17 member states of the European Union
have accepted the facultative jurisdiction of the Court under Article 35.2 of the Treaty.

In the Polish legal system, there is a possibility for the common courts to address prejudicial
questions to the Supreme Court, to the Supreme Administrative Court, and to the Constitutional
Tribunal.

On 1% March 2008 the Court has adopted the urgent prejudicial procedure. Its aim was to signifi-
cantly reduce the amount of time needed to issue a prejudicial judgement in certain fields of law.

2. Arguments and conclusion of the Court.

The court has quoted several judgements of the European Court of Human Rights, with respect
to the right to trial within reasonable time in the context of prejudicial proceedings before the
Court of Justice of the European Communities. On the one hand, prolixity of legal proceedings
may occur only, if the inactivity of a judicial organ is unjustified. Several factors should be taken
into account in addition to the duration of proceedings, such as the complexity of the case, the



importance of the case for the claimant, as well as his or her behaviour. On the other hand, the
extra time due to the prejudicial proceedings before the Court may not be qualified as prolixity of
the proceedings, and that time may not result in a state facing charges for having infringed the
right to trial within reasonable time. Legal organs should above all try to strike a balance between
proceeding at a reasonable pace and the general rule of administration of justice.

The analogous prejudicial proceedings under Polish law have never been subject to constitutional
review.

Giving the common courts the possibility to address a prejudicial question to the Court under
Article 35.2 of the Treaty could remove eventual doubts relating to the interpretation or the
scope of binding force of EU law at an early stage of the proceedings. It could additionally
strengthen the legal standing of the accused or of the victim.

It is not true that the practice of addressing prejudicial questions by administrative courts under
the Article 234 of the Treaty Establishing the European Community is widespread. Every com-
mon court issuing a judgement in criminal matters decides on its own on the legal and factual
basis of its ruling.

From the moment the Treaty of Amsterdam has entered into force to the moment this decision
has been issued, there were only sixteen judgements of the Court under Article 35 of the Treaty.
Concerning the Article 234 of the Treaty Establishing the European Community, from the mo-
ment of Poland’s accession to the EU to the moment this judgement has been issued, one mo-
tion has been lodged by the Supreme Court, eleven by administrative courts and only four by
common courts.

There are no particular formal requirements of a prejudicial question addressed to the Court. It is
enough if the respective motion is formulated in a simple, clear and precise way, and if it includes
the legal and factual tenor of the proceedings in the member state.

The urgent prejudicial procedure, adopted on 1% March 2008 has significantly reduced the aver-
age length of prejudicial proceedings before the Court (from an average of 20 months before the
adoption of the urgent procedure to about 1-3 months under the urgent procedure).

The Tribunal has decided that the provision of article 1 of the Act is in accordance with the cho-
sen standard of constitutional control. The judgement was issued by the Tribunal sitting in a ple-
nary session (i.e. 15 judges) with no dissenting opinions raised.
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